Toney;Hamilton
Karen;Perkins

Erin;Truskowski

Brent;Fowler
Sarah;Bunch

"William; Raanan-Kiperwas"
Hadas

CC:

Date: 11/13/2013 1:18:37 PM

Subject: RE: Climax Status meeting agenda

Attachments: Climax Mine WTS Memo Final.pdf
EPA Climax Mine Field Memo.pdf

All,

Attached are our observations from the field, and our thoughts on the WTE following our site visit this should cover Toneys first two agenda items. To make the meeting efficient, please take a look at them in advance of the meeting and come with any questions you might have so that we dont
have to run point by point. Unfortunately, we dont have digital maps of the site, so it could be challenging for folks on the phone to follow.

Cheers,
Julia

Julia McCarthy
Environmental/Life Scientist
US EPA Region 8

1595 Wynkoop St.

Denver, CO 80202
(303)312-6153

mccarthy.julia@epa.gov

From: Ott, Toney

Sent: Wednesday, November 13, 2013 1:00 PM

To: McCarthy, Julia; Hamilton, Karen; Perkins, Erin; Truskowski, Brent; Fowler, Sarah; Bunch, William; Raanan-Kiperwas, Hadas
Subject: Climax Status meeting agenda

When: Thursday, November 21, 2013 2:00 PM-3:00 PM (UTC-07:00) Mountain Time (US & Canada).

Where: Conference Center Julia and Billy summarize (again) what they observed on site. Use maps and other visuals as appropriate._
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September 30, 2013

MEMORANDUM

SUBJECT:  Climax Mine Waste Treatment System

FROM: Julia McCarthy
Aquatic Resources Protection and Accountability Unit

TO: Lesley McWhirter and Sue Nall
U.S. Army Corps of Engineers

On August 21 and 22, 2013, EPA Region 8 joined the Corps, Climax Mine personnel and their
consultants in the field to examine the wetland areas adjacent to the Climax Mine site, to verify
the delineated wetland areas and review questions related to jurisdictional status of these waters.
In addition, we made observations in the field related to the extent of the Climax Mine
Wastewater Treatment System (WTS) on site, and what waters could potentially be considered
waters of the United States.

In our last memo to the Corps, dated August 29, 2013, we noted that many of the wetlands and
stream resources on site which contribute flow into the mine’s WTS do not appear to function as
part of this system and do not provide waste treatment for the mine operations, as they are
located up-gradient of the WTS, including the tailings ponds. Additionally, we noted that
breaches in the interceptor and other ditches were observed on site, which meant additional
upstream wetlands and stream resources were unintentionally contributing flows to the WTS. We
do not believe these up-gradient waters should be considered part of the WTS on site, and thus
should not be excluded from jurisdiction as part of the waste treatment exclusion. Here we
provide additional references and support for the Corps to evaluate these waters as potential
waters of the U.S.

It is EPA’s opinion that these wetlands and waters located upstream of the WTS should be
considered waters of the U.S. regardless of whether they flow into the WTS on site or into the
interceptor ditches diverting waters to Clinton Reservoir. EPA and the Corps addressed the topic
of the jurisdiction of waters upstream of waste treatment systems in a joint memorandum signed
October 25, 2007, which states, “EPA and the Corps agree that the agencies’ designation of a
portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA
jurisdiction over any waters remaining upstream of such system. Both the Corps and EPA
believe that all the waters upstream and downstream of the tailings dam that were jurisdictional
prior to the authorized activity and that qualify as jurisdictional waters of the U.S. under the
Rapanos guidance are still subject to CWA jurisdiction notwithstanding the construction of the





991

tailings dam.”” The memo also notes, “This interpretation is based on the Clean Water Act, the
agencies’ regulations and existing practice, and the case law.”

The information presented in the NPDES permits for this site does not appear to specifically
identify these wetlands and stream resources as part of the WTS. If waters are not specifically
identified in the NDPES permits for the WTS, then they would generally not be considered to be
a part of the WTS. If Mine personnel have additional information on these sites being
specifically identified as part of the on-site WTS in the NPDES permit, we request they share
that information with us and the Corps. Additionally, based upon the observations made on our
site visit, these wetlands do not appear to be actively participating in the treatment of waste. We
recognize that these waters are referenced as contributing flow to the WTS and are part of the
discharge at Outfall 001, however simply providing dilution flows within the system does not
make them an active part of the system.

We recommend the Corps consider the wetlands and waters referenced above as potential waters
of the U.S. and evaluate them under the current regulations and guidance.

' Memorandum, Nonconcurrence with Jurisdictional Determinations POA-1992-574 and POA-1992-574-Z (Oct. 25,
2007), available at (http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/WTS POA-1992-
574 POA-1992-574-Z.pdf)

2 1d.
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August 29, 2013

MEMORANDUM

SUBJECT:  Site visit to Climax Mine for jurisdictional review on August 21 and 22, 2013

FROM: Julia McCarthy and Billy Bunch
Aquatic Resources Protection and Accountability Unit

TO: Lesley McWhirter and Sue Nall
U.S. Army Corps of Engineers

On August 21 and 22, 2013, EPA joined the Corps, Climax Mine personnel and their consultants in
the field to examine the wetland areas adjacent to the Climax Mine site, to verify the delineated
wetland areas and review questions related to jurisdictional status of these waters. We have the
following observations and notes from the field. We were limited in our time on site, and so we have
no observations from any of the following wetland areas (a, b, c, d, e, f,0,n, A, B,C,Dor Y).

Streams and Drainages:

* For ajurisdictional determination, additional information will need to be collected regarding
the streams and drainages that exit the wetlands and flow either via the interceptor ditch to
Clinton Reservoir or towards the Waste Treatment System. This information should include
linear footage and width of these streams, as well as the magnitude, timing and duration of
flows in these features.

* We observed flowing water during our field visit in the following drainages: the stream
draining Wetland U, the stream draining Wetlands O/T, and the stream draining wetland m.

* For the streams where flow was not present during our field visit, additional information will
need to be collected to determine whether they could be considered seasonal RPWs for the
jurisdictional determination. Because seasonality can vary depending on landscape location
and climate, some of these features may be considered seasonal even if they flow less than
three months. The EPA has a recommendation for how to approach this assessment, and we
will be sending this guidance memo under separate cover.

* Several features were noted in the field, but were not identified in the mapped resources.
These areas include a channel below Wetland W, a channel connecting Wetland P to Wetland
Q and Interceptor 5, and a channel below Wetland m. Utilizing the 2011 high resolution
Google imagery may help to identify additional channels that should be documented.

Hydrologic flow paths:
* The water flow divide is challenging to discern in areas not contributing to the east interceptor
ditch, particularly to the east of the Interceptor Gate 1, and west
@Printed on Recycled Paper





of Interceptor Gate 8. We would recommend review of the 5 ft. contours in these areas to
determine where water may be flowing, as well as additional information on alternative man-
made flow paths that were identified in the field. Specifically, these alternative flow-paths
include a drainage swale down-gradient from Wetland V that drains to the north (into the area
contributing to Clinton Reservoir), and drainage swales/ditches down-gradient from wetlands
g, g and h that have the potential to route water from these areas to the East Interceptor Ditch
as well.

* It would be useful to exchange Figure 5 in the JD Report with an annotated map that
illustrates various water flow paths within and outside of the Waste Treatment System.

* It was apparent during the site visit that many of the ditches and interceptors that were
constructed to move water towards Clinton Reservoir were breached. If additional information
on permit history, maintenance and construction history, as well as current maintenance
schedules is available, we recommend it be included and discussed in the JD report.

Wetland Delineation
* During the site visit, we noted several additional wetland plant species within the project area
wetlands that were not on the site’s species list. Please note the following plants not found in
the “Climax Plant Species List”:
o Parry’s Gentian — Gentiana parryi - FAC
Autumn Dwarf Gentian — Gentianella amarelle - FACW
Rocky Mountain Fringed Gentian — Gentianopsis thermalis- FACW
Sulphur Indian Paintbrush — Castilleja sulphurea - FACW
American Alpine Speedwell — Veronica wormskjoldii - FACW
Hooded Lady’s Tresses - Spiranthes romanzoffiana -FACW

o 0O O O O

* There are numerous areas on site, particularly in the southern area near the waste-rock pile,
where soils seem to be particularly disturbed from adjacent mining and road-building
activities. For example, the area between Wetland O and Wetland V, near the top of the
drainage, had noticeable debris from the up-gradient road grade that had likely washed into
the area during spring runoff events. The area was not identified as a wetland due to the lack
of soil indicators, but this new soil layer may be recent enough that it has not yet developed
indicators. Obligate wetland species were noted in this area. As such, we recommend these
areas be treated as problematic soils and additional emphasis be given to a dominance of
wetland vegetation and hydrologic indicators.

* Additional areas were identified in the field as potential wetland sites and seep locations. We
recommend that additional data be collected in these areas (noted on Corps’ field maps and
consultant’s GPS unit) and the wetland mapping be modified as appropriate.

* Some questions arose in the field regarding the classification of areas of Wetland I as “relic
fens.” We recommend additional information be provided in the JD report that discusses these
areas.

Waste Treatment System





Many of the wetlands on site that contribute flow into the mine’s waste treatment system do
not appear to function as part of this system. In particular, all or parts of wetlands W, U, R, Q,
S,L,m,p, g, q, h, kand 1, do not appear to be utilized as part of the waste treatment system
but instead are located up-gradient of such system. This is an important distinction, per the
EPA/Corps Joint Memorandum from October 25, 2007, Waters Upstream of WTS POA-1992-574
andPOA-1992-574-Z .

As noted above, and in the delineation report, breaches in the interceptor and other ditches
were observed on site. These breaches allow water from upstream wetland and stream
resources to contribute flows to the waste treatment system, while it does not appear they

were intended do so. As such, despite the failure or inefficiency of the man-made
infrastructure that may allow flows to enter the waste treatment system, we would not
consider these areas to be part of the waste treatment system.







